N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

THE LOUI SI ANA HOUSE OF REPRESENTATI VES;
by and through CHARLES W DEW TT, in
his official capacity as Speaker of

the Loui si ana House of Representatives;
and CHARLES EM LE BRUNEAU, JR. in his

of ficial capacity as Speaker Pro
Tenpore of the Louisiana House of
Representati ves

Civil Action No.
Plaintiffs,

V.
JOHN ASHCROFT, in his official

capacity as Attorney Ceneral of the
United States of Anerica )

N N N N N N N N N N N N N N N

Def endant s )

COVPLAI NT FOR DECL ARATORY JUDGVENT

The LOU SI ANA HOUSE OF REPRESENTATI VES, CHARLES W DEWTT
and CHARLES EM LE BRUNEAU, JR respectfully submt the
following in support of their action for declaratory judgnent
that the House of Representatives' redistricting plan, Act 3,
Second Extraordi nary Session of 2001 (“Act 3, 2001, 2nd Ex.
Sess.") does not have the purpose and will not have the effect
of denying or abridging the right to vote on account of race
in violation of Section 5 of the Voting Rights Act, 42 U S. C
1973c ("Section 5" or “preclearance”).

Parti es



1.

Plaintiff Louisiana House of Representatives --along with
the Loui siana Senate -- is the governnental entity with the
primary authority to create and adopt a redistricting plan for
the election of the 105 representatives, as required under
LOU SI ANA CONST. ART. 111, Section 6(A) and with the del egated
authority and responsibility pursuant to House Concurrent
Resolution 13 (“HCR 13") to obtain Section 5 preclearance in
an administrative proceeding fromthe United State Attorney
Ceneral or a declaratory judgenent froma three-judge court
convened by the United States District Court for the District
of Colunbia. (A copy of HCR 13 is attached as Exhibit A).

2.

Plaintiffs Speaker Charles W DeWtt and Speaker Pro
Tenpore Charles Emle Bruneau, Jr., are tw officers who are
aut hori zed to act on behal f of the Louisiana House of
Representatives in the exercise of all the duties and
obligations as established in the Constitution and | aws of
Loui siana, including the responsibility to seek Section 5
precl earance for a duly adopted redistricting plan for the

el ection of the nenbers of Louisiana House of Representatives.



Louisiana is a State within the United States of America
and is a "covered jurisdiction" under Section 4 of the Voting
Rights Act, 42 U S.C. 1973b, and as such is prohibited from
enacting or seeking to adm ni ster any standard, practice, or
procedure with respect to voting unless or until Section 5

precl earance has been obt ai ned.



4.

Def endant John Ashcroft, the Attorney CGeneral of the
United States, is authorized under Section 5 of the Voting
Ri ghts Act to review subm ssions of changes in standards,
practices, or procedures with respect to voting to determ ne
whet her the subm tting authority has carried its burden of
denonstrating that the proposed change does not have the
pur pose and will not have the effect of denying or abridging
the right to vote on account of race or color or nmenbership in
a |l anguage mnority group.
Jurisdiction and Law

5.

This is an action for declaratory judgnent pursuant to 42
U S C 1973c and 28 U.S.C. 2201 for the purpose of determ ning
that the redistricting plan for the Loui si ana House of
Represent ati ves adopted on Cctober 12, 2001, Act 3, 2001, 2nd
Ex. Sess. does not have the purpose and will not have the
ef fect of denying or abridging the right to vote on account of
race or color in violation of Section 5 of the Voting R ghts
Act. (A copy of Act 3, Second Extraordinary Session of 2001
is attached as Exhibit B, acconpanied by maps and rel ated
popul ati on and denographi ¢ data).

6.



Subj ect matter jurisdiction of this action is conferred

upon this Court by 42 U S. C. 1973c and 28 U. S. C. 1331(a).



7.

This action is one that nust be determ ned by a three-
judge panel for the District Court of the District of
Col unmbi a, in accordance with Section 5 of the Voting Rights
Act, 42 U S.C. 1973c, and 28 U.S.C. 2284.

Loui si ana House of Representatives’ 2001 Redistricting Process
8.

The responsibility and authority to redistrict the House
of Representative's 105 districts (as prescribed by La. Const.
Art 111, Sec. 3; RS. 24:35.4) is conferred upon the State
Legi sl ature pursuant to La Const., Art Ill, Sec. 6(A) and is
required by the Fourteenth Amendnent of the United States
Constitution, Section 1, in each decenniumin which the
rel ease of the Census indicates that an existing districting
pl an has an overall maxi mum deviation anong its districts in
excess of 10 percent or +5 percent fromthe ideal district

popul ation. See, Gray v. Sanders, 372 U. S. 378

(1963) (establ i shing the one-person, one-vote principle).
9.
The process by which the Loui si ana House of
Representatives created its redistricting plan included input
fromnearly -- and an opportunity for input from-- all of the

I ncunbent Representatives; public hearings conducted in



various regions of the State: New Ol eans, Lafayette,
Shreveport, Ganbling (north central Louisiana) and Many (west
Loui si ana); 15 public neetings of the Subconm ttee on
Reapportionnment (“Subcommttee”) of the House and Governnent al
Affairs Commttee (“Comrittee”) during which 2000 Census data,
redi stricting guidelines, nmethod of securing public input, and
appl i cabl e statutory and constitutional guidelines were
di scussed; with assistance of legislative staff, creation of a
Draft Plan (House Bill 1), which attenpted to acconmpdate the
above referenced considerations; assistance by nenbers of the
Legi slative staff in drafting alternative plans that were
presented and di scussed at either or both Subcommttee
nmeeti ngs and during the Second Extraordi nary Session, 2001;
and the legislative process by which anendnents to House Bil
1 were presented, debated, and voted upon in both the
Commttee and by the entire nenbership of the Louisiana
Legi sl ature.

10.

On Cctober 12, 2001, the Louisiana Legislature adopted
House Bill 1, which provided for a new single-nenber
redistricting plan for the 105 nenbers of the House of
Representatives and on October 16, 2001, the Governor of the

State of Louisiana, Murphy J. Foster, signed House Bill 1 into



law -- Act 3, Second Extraordinary Session of 2001. See

Exhi bit B.

FACTUAL AND LEGAL BASI S FOR GRANT OF DECLARATORY JUDGMVENT
11.

Act 3, 2001, 2nd Ex. Sess. will not lead to a
retrogression in the position of African Anericans citizens in
Loui siana with respect to the effective exercise of their
el ectoral franchise and therefore does not constitute a
violation of Section 5 when conpared to the appropriate
benchmark, which is the electoral opportunities provided by
the |l ast constitutional, precleared redistricting plan.

COUNT 1: The last constitutional redistricting plan is the
1981/ 1982 precleared redistricting plan (codifed as La. R S.
24:35.2, enacted by Act 1 of the First Extraordi nary Session
in 1982 and Acts 11 and 49 of the 1982 regul ar
session)(hereinafter "La. RS 24:35.2"). In the
alternative, the "first" 1991 redistricting plan adopted by
the Loui siana Legislature, Act 1, Second Extraordi nary Session
of 1991(“Act 1, 1991, 2nd Ex. Sess."), which would have been

i npl emented but for the July 15, 1991 Section 5 objection,

whi ch the Attorney General did not have the authority to



i nterpose, is the appropriate benchmark. (A copy of 24:35.2 is
attached as Exhibit C).
1991 Redistricting Process
12.
The Governor of Louisiana convened the Legislature in an

Extraordi nary Session on April 8, 1991 for the purpose, inter

alia, of adopting a redistricting plan for the House of
Representatives, when it was determ ned, after the rel ease of
the 1990 Census, that the 1981/1982 redistricting plan was
unconstitutionally mal apporti oned. House Bill 1 was adopted
on April 14, 1991, and becane Act 1, Second Extraordi nary
Session of 1991 (“Act 1, 1991, 2nd Ex. Sess.”) when signed by
the Governor of Louisiana. (A copy of Act 1, Second
Extraordi nary Session of 1991 is attached as Exhibit D,
acconpani ed by popul ati on and denographi c data).

13.

On July 15, 1991, the Attorney General interposed a
Section 5 objection to the redistricting plan for the
Loui si ana House of Representatives, Act 1, 1991, 2nd Ex.
Sess., based upon the failure of the Louisiana Legislature to
create additional districts in five areas of the State that
woul d have provided to African Anerican persons a reasonabl e

opportunity to el ect candi dates of choice. Retrogression was



not the basis of the Section 5 objection. Section 5 of the
Voting R ghts Act confers upon the Attorney Ceneral the
authority to interpose an objection only on retrogression

grounds. See, Reno v. Bossier Parish School Board, 520 U. S

471 (1997)("Bossier 1"); Reno v. Bossier Parish School Board,

528 U. S. 320, 145 L. Ed. 2d. 845 (2000) ("Bossier 11"). (A
copy of July 15, 1991 objection letter is attached as Exhibit
E.)
14.

As a result of the July 1991 objection, the Governor of
the State of Louisiana was forced to call another
Extraordi nary Session, which began on July 28, 1991, during
whi ch the_Legi sl ature created a second redistricting plan, Act
1, Third Extraordinary Session of 1991)("Act 1, 1991, 3rd Ex.
Sess. ") that reconfigured a nunber of the House of
Representati ves’ 105 districts such that African Anerican
persons constituted a ngjority of the population in four
additional districts (House Districts 4, 11, 21, and 72).
Accordi ngly, racial considerations domnated the redistricting
process as to these districts, the reconfigured boundaries for
whi ch overwhel mingly reflected the predom nance of that racia
notive, i.e., the creation of four additional African-Anmerican

districts in order obtain Section 5 preclearance. See Shaw v.

10



Reno, 509 U.S. 630 (1993)(“Shaw 1”). (Copi es of nmaps and
popul ati on and denographic data of Act 1, 3rd Ex. Sess. 1991
attached as Exhibit F).

15.

The boundaries of fifty-one (51) House districts were
nodi fi ed or changed in the process of creating Act 1, 1991,
3rd Ex. Sess., which was adopted solely in response to the
Section 5 objection and for the purpose of obtaining Section 5
precl earance and a legally enforceable redistricting plan
under whi ch candi date qualification, scheduled to begin
Sept enber 3, 1991, for the State's Cctober, 1991 regul ar
el ections for the Legislature, could be conducted.

Benchmar k and Retrogressi on Anal ysis
16.

Section 5 provided no | egal basis for the Attorney
General's July 1991 objection. House Districts 4, 11, 21, and
72 in Act 1, 1991, 3rd Sess. were significantly reconfigured -
- in substantial disregard for the State’s traditiona
districting principles -- solely to cure the Attorney
General’s objection and to obtain a precleared, legally
enforceable redistricting plan in tine to conduct regularly
schedul ed el ections for the Legislature. Act 1, 1991, 3rd EX.

Sess. cannot serve as the Section 5 benchmark agai nst which

11



retrogression will be neasured. Abrams v. Johnson, 521 U. S

74, 97 (1997).
17.

The appropriate benchmark is the last constitutiona
redistricting plan that was “in effect” within the neaning of
Section 5, 28 CF. R 51.54(b)(1)(1996), -- the |ast
constitutional plan under which elections for the State
Legi sl ature had been conducted was the 1981/1982 redistricting
pl an. Accordingly, the benchmark agai nst which the el ectora
opportunities provided by Act 3, 2001, 2nd Ex. Sess. should be

nmeasured is La. R S. 24:35.2 based upon current conditions,

i.e., the 2000 Census. 28 C F.R 51.54(b)(2). See Abrans v.
Johnson, 521 U S. at 97 (1997).
18.
In the alternative, the electoral opportunities provided
by Act 1, 1991, 2nd Ex. Sess. -- the first submtted 1991
redistricting plan is the appropriate benchmark, since that
redi stricting plan woul d have been inpl enented for House of
Representative el ections but for the Attorney General’s July,
1991 objection, which was not perm ssible under Section 5.
19.
Accordingly, Act 3, 2001, 2nd Ex. Sess. does not have the

pur pose and will not have the effect of denying or abridging

12



the right to vote on account of race, color, or nenbership in
a |l anguage mnority group, since it will not lead to a
retrogression in the position of African Anericans citizens in
Loui siana with respect to the effective exercise of their
el ectoral franchise as conpared to either La. R S. 24:35.2 or
Act 1, 1991, 2nd Ex. Sess. and therefore does not constitute a
viol ati on of Section 5.
Count Il1: In the alternative, should this Court determ ne that
R S. 24:35.4, enacted by Act 1, 1991, 2nd Ex. Sess. and Act 1,
1991, 3rd Ex. Sess. (hereinafter "La. R S. 24:35.4"), is the
appropriate benchmark, the instant submtted redistricting
plan for the Louisiana House of Representatives does not |ead
to a retrogression in the position of African Anmericans
citizens in Louisiana with respect to their effective exercise
of their electoral franchise and therefore does not constitute
a violation of Section 5. (A copy of La. RS. 24:35.4 is
attached as Exhibit F, with maps and popul ati on data).
Popul ati on and Denogr aphi ¢ Changes
20.

The rel ease of the 2000 Census indicated that the

popul ati on of Louisiana had increased by 249,003 or 5.9

percent. The regions or areas of greatest popul ation growh

13



were: north of Lake Pontchartrain (Tangi pahoa and St. Tammany
parishes), with a 26.8 percent popul ation increase and a 19.6
percent increase in the African Anerican popul ation; north,
sout h, and east of Baton Rouge (Ascension, East Feliciana,
West Feliciana, and Livingston), with a 27.4 percent
popul ation increase and a 11.9 percent increase in the African
Anmeri can popul ati on; south-central Louisiana (Lafayette, St.
Landry, and St. Martin) with a 13.0 percent popul ation
i ncrease and a 18.2 percent increase in the African Anerican
popul ation. The regions of the greatest popul ation |oss
relative to the over-all growh rate of the State were: East
Bank of Ol eans and Jefferson Parishes, with a 2.2 percent
popul ati on decrease and a 7.5 percent increase in African
Ameri can popul ati on; Vernon Parish in west Louisiana, with a
15. 2 popul ation decrease and a 26.0 percent decrease in the
African American popul ation; and the Delta parishes (East
Carroll, Madison, Tensas, Concordia Parishes), with a 1.7
percent increase in the total population and a 5.0 percent
increase in the African Anerican popul ation.
21.

While the African Anerican popul ation increased from

1,299, 138 (1990 Census) to 1,468,317 (2000 Census) and the

African American proportion of the State's popul ation

14



increased from 30.8 percent to 32.9 percent, generally, this
gromh was relatively equally distributed throughout the
State. According to the 2000 Census, the average parish w de
change in the African Anerican proportion of the popul ation
was 9.7 percent with 53 parishes experiencing an increase.
Only five of the State's 64 pari shes experienced nore than a
five (5) percentage point gain in the African American
proportion of the population (+); only ten (10) experienced
between a two (2) to four (4) percentage point change (%);
with the remai nder experiencing | ess than two percentage poi nt

change (%).
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Benchmar k and Retrogressi on Anal ysis
22.

The rel ease of the 2000 Census indicated that Louisiana's
exi sting House of Representatives' redistricting plan had a
over-all deviation of 63.4 percent; the ideal size of each of
the 105 districts had increased from 40,190 (1990) to 42,561,
39 districts were significantly underpopul ated and had a
devi ation greater than -5 percent, of which 20 districts were
African American-majority in registration; 30 districts were
significantly overpopul ated and had a devi ati on greater than
+5 percent, of which only one district was African Anerican
majority in registration. O those twenty-seven (27)
districts in which African Anerican persons constituted a
majority of the registered voters, all but one were
under popul ated as conpared to the ideal population (2000
Census) and fourteen (14) were significantly underpopul at ed
with a standard devi ation greater than -10 percent. (A copy
of popul ati on and denographic data, as well as deviation from
ideal for La. RS. 24:35.4, with 2000 Census, is attached as
Exhibit Q.

23.
According to the 2000 Census, the existing redistricting

plan (Act 1, 1991, 2nd Ex. Sess.) included 26 districts in

16



whi ch African Anerican persons constituted the mgjority of the
total as well as the voting age popul ation and 27 in which
African Anmericans constituted a npjority of the registered
vot er popul ation. According to the 2000 Census, in these 27
House districts in which African Americans constituted a
majority of the registered voter popul ation, 1,037,686 persons
resided -- only enough people to conprise 24.4 districts of
42,561 persons each (the ideal population for the 2001
redistricting plan) and 25.7 districts of 40,433 persons each
(the | east popul ation of which a House district can be
conprised and still conply with the one-person, one-vote
requirenent). Act 3, 2001, 2nd Ex. Sess. includes 26
districts in which African Americans constitute a majority of
the total, voting age, and registered voter popul ation. See
Exhi bit B.

House Districts 21 and 72

24.

Because Section 5 and the Voting Rights Act speaks to
actual and reasonable el ectoral opportunities and not sinply
to the fact that a mnority group constitutes a majority in --
or a particular proportion of the total population of -- a
district, Section 5 does not require the maintenance of House

District 21 or 72 as black majority districts since African

17



Anericans residing in each of those districts do not and never
did enjoy a reasonable opportunity to el ect candi dates of
choice. Nor could the existing districts be nodified or
reconfigured in these largely rural areas to provide
reasonabl e opportunities to el ect candi dates of choice in
districts that were not racially gerrymandered as defined and

prohibited in Shaw and its progeny. See Shaw |.

18



25.

In addition, analysis of population growh patterns over
the last fifty years indicate that there is little possibility
that African Anericans wll becone sufficiently nunerous and
geographi cal conmpact in the future to constitute an effective
majorities in either of these regions of Louisiana.

26.

For these reasons, the reduction in the African Anerican
proportion of the population in House Districts 21 and 72 will
not lead to a retrogression in the position of African
Americans citizens in Louisiana with respect to their
effective exercise of their electoral franchise and therefore
does not constitute a violation of Section 5.

House District 11

27.

Informati on that advised the creation and configuration
of House District 11 was the actual popul ation concentrations
and residential patterns as indicated by the 2000 Census dat a,
the election history of the area, and the State's traditiona
districting principles, as well as the information regarding
communities of interest obtained fromthe incunbent
representative and fromcitizen coments at the public hearing

conducted on August 23, 2001 at G anbling University. The

19



Loui si ana Legi sl ature determ ned that there was an adequate
factual basis fromwhich to conclude that the three
“preconditions” necessary to prove voter dilution as set out

in Thornburg v. G ngles, 478 U.S. 30 (1986), were present.

See al so Bush v. Vera, 517 U. S. 952, 978-979 (1996).

28.
Accordingly, House District 11 is the product of the
Loui siana Legislature's attenpt to create a district in which
African Americans in that area of the State have a reasonabl e
opportunity to el ect candi dates of choice, and which is
narrowly tailored to alleviate the vote dilution in this area
and is constitutional under Shaw and cases that foll owed
interpreting the Equal Protection Clause in the context of
redistricting. (Copies of August 23, 2001 letters from Robert
Pugh, attorney to Johnny Maxwell, indicating intent to
chal | enge Act 3, 2001, 2nd Ex. Sess. as violative of the Equa
Protection C ause, and Menorandum and Order in Maxwel |l v.
Foster, (WD. La.) C A No. 98-1378, dated Novenber 24, 1999,
granti ng Defendants’ Mdtion for Summary Judgnment are attached
as Exhibit H)
29.
Because the slight reduction in the African Anerican

proportion of the population will not underm ne in any

20



nmeani ngf ul manner the ability of African Anerican voters to

el ect a candi date of choice, House District 11 wll not result
in aretrogression in the position of African Anericans
citizens in Louisiana with respect to their effective exercise
of their electoral franchise and therefore does not constitute

a violation of Section 5.

21



East Bank of Jefferson, Oleans, and St. Bernard Pari shes

30.

In the 1991 precleared districting plan, the East Bank of
Ol eans Parish was conprised of 11 House districts wholly
included within its boundaries. According to the 2000 Census,
African Anmericans constituted an effective mpgjority of the
popul ation in nine (9) of these districts or 81.8 percent of
the el ectoral opportunities of that area. African Anericans
currently represent seven (7) of those districts, but have
been el ected to eight (8) of these districts during the 1990s.
In RS 24:35.4, the precleared 1991 redistricting plan, the
East Bank of Jefferson Parish had seven (7) districts, none of
whi ch had an African Anerican majority. Likewse, in the
exi sting plan, the East Bank of Ol eans, Jefferson, and St.
Bernard Pari shes together were divided into 20 districts,
nine (9) of which had African Anerican-majorities (according
to the 2000 Census) or 45 percent of the electora
opportunities provided to this regi on bounded by the
M ssi ssi ppi River.

31.

According to the 2000 Census, the East Bank of Ol eans
Pari sh had a total population of 427,892, of which African

Ameri can persons constituted 69.2 percent. The East Bank of
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Ol eans Parish had only enough population to constitute ten
(10) State House seats that fully conplied with the one-
person, one-vote requirenent. Simlarly, the East Bank of
Jefferson Parish had a total popul ation of 257,501 people, of
whom 12. 3 percent were African Anerican, naking it possible to
di vide Jefferson Parish into only six (6) districts that
conplied with the one-person, one-vote requirenent.

32.

Since Act 3, 2001, 2nd Ex. Sess. provides for ten (10)
total districts located in the East Bank of Ol eans Parish --
rather than 11 -- the non-retrogression requirenent of Section
51is net where 81.8 percent of the 10 districts (or 8
districts) conprised an effective majority of black persons,
sufficient to provide to them a reasonabl e opportunity to
el ect candidates of choice. In La. RS. 24:35.4, according to
the 2000 Census, the East Bank of Ol eans, Jefferson, and St.
Bernard Pari shes was divided into 20 districts in nine (9) of
whi ch African Anerican persons constituted a majority of the
popul ation (or 45 percent). In Act 3, 2001, 2nd Ex. Sess.
this area -- the East Bank of Ol eans, Jefferson, and St.
Bernard Pari shes -- had sufficient population to constitute
only 18 districts. Accordingly, the non-retrogression

requirenent is nmet where 45 percent of these districts provide
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to African American persons a reasonabl e opportunity to el ect
candi dates of choice or eight (8) districts.
33.

Conpliance with the one-person, one-vote requirenent and
the long held districting principle that eschewed the creation
of House districts in this area that "crossed" the M ssissipp
Ri ver or Lake Pontchartrain, rendered it inpossible to
maintain nine (9) districts that provided to African Anmericans
an opportunity to elect candi dates of choice, although
effective mnority-nmajority popul ations were nmaintained in al
districts in which African American incunbents resided and had
been el ected, as well as in an additional district that had
el ected an African Anerican candidate in the past -- for a
total of eight (8) districts that will continue to provide to
African American persons an opportunity to el ect candi dates of
choi ce.

34.

Act 3, 2001, 2nd Ex. Sess. should not be found to violate
the non-retrogression requirenment of Section 5 where the
subordi nation of traditional districting principles in
violation of the Equal Protection Clause is the only way to
avoid the elimnation of a district that had provided to

African Anmerican voters a reasonable opportunity to el ect

24



candi dates of choice, see, MIler v. Johnson, 515 U S. 900

(1995); or where conpliance with the one-person, one-vote
requi renent of the Fourteenth Anendnent prohibits mai ntenance
of all of the electoral opportunities provided to African
Anericans residing in an identifiable, historical region,
area, political jurisdiction of the State; or where the

mai nt enance of same nunber of effective African Anerican
districts as existed in the benchmark plan would result in
significant over-representation of African American voters in
a region and substantial dilution of the voting rights of the
remai nder of the voters in such region. See, Johnson v.

DeGrandy, 512 U.S. 997 (1994).



35.

Accordi ngly, Act 3, 2001, 2nd Ex. Sess. which provides
for eight (8) districts on the East Bank of Ol eans Parish
that afford to African Anericans an opportunity to el ect
candi dates of choice in this area does not violate Section 5
because African Americans in this area continue to enjoy the
same proportion of electoral opportunities as were enjoyed
under La. R S. 24:35.4. This reduction in the nunber of
African American-nmgjority districts was largely the result of
the i nescapabl e constitutional dictate that all districts
conply with the one-person, one-vote principle and the State’s
choi ce not to subordinate long held traditional districting
principles that respected the distinctive conmunities
separated by the M ssissippi River and Lake Pontchartrain to
race- based gerrymanderi ng.

36.

Wil e retrogressi on can be assessed statew de, as well as
a regionally, Section 5 cannot be read to require the creation
of an additional African-Anmerican districts in another part of
State, where there is no dilution of the African-Anmerican
voting strength or retrogression of electoral opportunities,
to “conpensate” for the “loss” of an African-Anerican-mgjority

districts on the East Bank of Ol eans. See Shaw v. Hunt, 517
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U S 899, 917 (1996)(“Shaw I1”). Just as the Court in Shaw I |

found that “the coordinate right to an undil uted
vote. . .belongs to the mnority as a group and not to its
I ndi vi dual nmenbers,” id., so too the right to nonretrogression

of electoral opportunities belongs to those African-Anericans,
who will |ose electoral opportunities as a result of proposed
pl an and cannot be renedied -- if at all -- by the provision
of additional electoral opportunities to African Anerican
citizens residing sonewhere else in the State. (Copy of
Letter of Section 5 Qbjection for Texas House of
Representati ves, dated Novenber 16, 2001, attached as Exhibit
).
37.

I ndeed, due to disproportionate |oss of white
popul ati on on the East Bank of Ol eans, alnost all of the
African American persons who had resided in a district that
provi ded a reasonabl e opportunity to el ect candi dates of
choi ce continue to reside in just such a district in the
proposed plan, Act 3, 2001, 2nd Ex. Sess. Accordingly because
Section 5 rights accrue to the individual and not to the
mnority as a group, then there is no retrogression.

38.
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For these reasons, Act 3, 2001, 2nd Ex. Sess. does not
lead to a retrogression in the position of African Americans
citizens in Louisiana with respect to their effective exercise
of their electoral franchise and therefore does not constitute
a violation of Section 5.
COUNT 111: Notice of Quidance Concerning Redistricting and
Ret rogressi on Under Section 5 of the Voting R ghts Act, 42
US C 1973c; Notice, Fed. Reg. Vol. 66, No. 12, 5412 (January
18, 2001) ("Notice of GCuidance") sets out the type of
i nformati on and evidence that a jurisdiction could be asked to
provide in order to neet its burden of denonstrating that a
redistricting plan is not retrogressive. As such, it has the
potential to constitute an inperm ssible expansion of the
scope of the Attorney General's Section 5 review when applied
in an adm ni strative precl earance proceedi ng.

39.

The recently pronmul gated Notice of Cuidance was intended
to supplenent the Attorney General’s guidelines, and to
provi de "gui dance” with regard to the Attorney Ceneral's
anal yti cal approach to the enforcenent of Section 5."

Gui dance at 5413. Specifically, the Attorney General

provi des gui dance as to a nunber of topics: (1) the scope of
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Section 5; (2) the Section 5 benchmark; (3) how the benchmark
plan is conpared to the proposed plan; (4) the considerations
| eading to the decision to interpose any objection; (5)
racially discrimnatory purpose under Section 5; and (6) the
use of 2000 Census data and other information during
adm ni strative Section 5 review. |d.
40.

The Attorney Ceneral, by and through this Notice of
Gui dance, seeks to retain as the Section 5 benchmark any
redistricting plan for which there has been no judici al
determ nation of unconstitutionality -- even those for which
there is a strong basis in evidence to conclude that the plan
is a racial gerrymander in violation of the Equal Protection
Cl ause. Moreover, the Guidance provides that "a jurisdiction
Is not required to address the constitutionality of its
benchmark plan when submitting a redistricting plan and the
question of whether the benchmark plan is constitutional wll
not be “considered” by the Attorney CGeneral in the context of
Section 5 review. (Quidance at 5412.

41.

Where there has been a judicial determ nation of

unconstitutionality, the last precleared constitutional plan

is the appropriate Section 5 benchmark. The Attorney

29



General's distinction between those redistricting plans for
whi ch there has been a judicial determ nation of
constitutionality and those plans -- as yet unchal |l enged or
for which there has been no final adjudication of the claim of
unconstitutionality -- “has the potential to freeze in place
the very aspects of a plan [that are] unconstitutional,”
Abranms v. Johnson, 521 U.S. at 97, when applied to the Section
5, administrative review of redistricting plans.

42.

The Attorney Ceneral's intention to view the Section 5
benchmark as the | ast precleared redistricting plan even where
there is a strong basis in evidence to conclude that the plan
is aracial gerrymander in violation of the Equal Protection
Cl ause, has the potential to require mai ntenance of mnority-
majority districts that were created to cure a Section 5
objection that the Attorney CGeneral did not have the authority
to interpose. In sone instances, neither Section 5 nor
Section 2 of the Voting Rights Act, 42 U S.C. 1973 ("Section
2"), provides a conpelling justification for the creation of
such a race-based renmedy. See supra, Count 1I.

43.
The Attorney Ceneral, by and through this Notice of

Gui dance, provides that where it is not clear that a
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redistricting plan has a retrogressive effect, “the Departnent
of Justice wll closely exam ne the process by which the plan
was adopted to ascertain whether the plan was intended to
reduce mnority voting strength,” and where a “jurisdiction
has not provided sufficient evidence to denonstrate that the
plan was not intended to reduce mnority voting strength,
either nowor in the future, the proposed redistricting plan
IS subject to a Section 5 objection.” Quidance at 5413-5413.
This provision ignores the Suprene Court’s directive in
Bossier 11, 528 U S. at _, 145 L. Ed. 2d. at 860. that
“Section 5 prevents nothing but backsliding, and precl earance
under Section 5 affirns nothing but the absence of
backsl i di ng.”

44,

Whether a redistricting plan is retrogressive is a
factual determ nation based upon an analysis of voting
patterns and el ection history; the intent of the jurisdiction
does not advance this analysis. The Attorney General’s
gui del i nes provi de that where a “functional analysis does not
yield clear conclusions,” the Attorney General nay interpose
an objection on the grounds that the submtting jurisdiction
had not nmet its burden of denonstrating the absence of a

di scrimnatory effect. Accordingly, it is not necessary to
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require the production of this type of “intent” evidence in
order for an admnistrative determnation to be nmade as to
whet her a jurisdiction has nmet its burden of denonstrating
that the redistricting plan is retrogressive within the
nmeani ng of Section 5. See 28 C.F.R 51.51(c).

45,

The Voting Rights Act as interpreted in Bossier Il and

earlier in Beer v. United States, 415 U S. 30 (1976), does not

provi de the Attorney CGeneral with the authority to request
this type of information related to the process by which the
redistricting plan was adopted or the intent of the
deci si onmakers individually or as a group, and, therefore,
such request represents an unconstitutional intrusion on the
rights and responsibilities that the Tenth Amendnent of the
United States Constitution has reserved to the States.

46.

The Notice of Guidance is an unlawful expansion of the
scope of Section 5 to the extent that it would permt the
Attorney Ceneral to interpose an objection based upon the
i ntent of the decisionmakers, absent a determi nation that a

change is retrogressive. See Bossier Il

47.
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The Procedures for the Adm nistration of Section 5 of the
Voting Rights Act,"” Section 5 28 CF.R Part 51, are
gui del i nes and not regul ati ons and therefore do not have the

force of law. See, General Electric v. Glbert, 29 U S. 125,

142 (1976). Indeed, the Departnent of Justice offers the
di sclaimer that “the anal ytic approach” and the types of
i nformati on, docunentation, and evidence upon which the
Departnment of Justice will rely inits admnistrative review
of Section 5 submi ssions set forth in the Notice of Cuidance
are “not legally binding.” Notice of CGuidance at 5412.
Consequently, “an entity or jurisdiction affected by the
precl earance requirenent of Section 5,” id., cannot challenge
these guidelines prior to the adm nistrative subm ssion of a
voti ng change even where the guidelines establish a procedure
or are based upon an legal interpretation that is not
perm ssible or is inconsistent with the Suprene Court’s
interpretation of the Voting Rights Act. Had the Attorney
Ceneral enacted regulations, any jurisdiction subject to the
precl earance requirenent could have chall enged themin Court
prior to a subm ssion.
48.
A jurisdiction cannot chall enge the guidelines or “the

anal yti c approach” enpl oyed by the Attorney General after
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precl earance has been denied its subm ssion, since the
decl aratory judgnent proceedi ng before the three-judge federa
court -- the only judicial recourse available to a
jurisdiction -- is de novo and does not constitute an appea
of the Attorney General’s determnation. Wile the Attorney
General’s inperm ssible interpretati on and application of
Section 5 does not deprive a jurisdiction of recourse to the
courts, it does renpve the ability of the jurisdiction to
pursue the significantly nore econom cal and |less time-
consunming alternative -- the admnistrative revi ew process --
the availability of which Congress believed was inportant to
alleviate the “substantial” federalismcosts of the
precl earance process. Lopez v. Mnterey County 525 U.S. 266,
282 (1999).

49.

There is, therefore, no | egal neans by which a covered
jurisdiction or entity subject to the Section 5 precl earance
requi renent can ensure that the Departnent of Justice is
enpl oyi ng an anal yti c approach supported by “the rel evant
deci sions of the Suprenme Court of the United States and of
ot her Federal courts,” 28 C.F.R 51.56, in the course of a

fair subm ssion process that does not unnecessarily burden the
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submtting jurisdiction or intrude upon those rights and

responsibilities that are reserved to the States.
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WHEREFORE, Plaintiffs respectfully request that this Court:

a)

b)

d)

Convene a three-judge District Court pursuant to 28
U S . C 2284 and 42 U S.C. 1973c;

Enter a declaratory judgnent that Act No. 3, 2001,
2nd Ex. Sess. does not have the purpose and wil |l
not have the effect of denying or abridging the
right to vote on account of race, color, or
menbership in a | anguage mnority group;

Enter a declaratory judgnent that the January 2001
Noti ce of QGuidance results in an unlawful expansion
of the scope of the Attorney General's Section 5
review aut hority;

G ant Plaintiffs such other, further, and different

relief as this Court nay deem just and proper.
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